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EDITORIAL NOTES. 


The fact that the Governor of this state, before he appointed Hon. A. 
©. Garretson, of Jersey City, as justice of the Supreme court in place of 
the late Justice Lippincott, also considered the names of Mr. Garret D. 
W. Vroom and Mr. Richard V. Lindabury, shows the anxiety of the 
Governor that the place should be filled only by a first-class lawyer. It 
also shows that he was more anxious that the Bench should have added 
to it an upright judge than that this judge should belong to any particular 
political party. Mr. Justice Garretson’s appointment has been uniformly 
commended by the Bar, and we have no doubt he will worthily fill the 
place of the late lamented Justice Lippincott, who earned an extremely 
honorable position as a member of the Supreme court. 


There was scarcely time for the exchange of congratulatory words 
between the members of the Bar of this state upon the appointment of 
Mr. Justice Garretson before it became necessary to follow suit in the 
matter of the appointment of Hon. William M. Johnson, the State Senator 
from Bergen county, to the position of First Assistant Postmaster Gen- 
eral. The Law Journal printed a brief sketch, together with a portrait, of 
Mr. Johnson in the July number, to which we refer our readers for the 
data concerning his life. Mr. Johnson is forty-three years of age. He 
graduated at Princeton, and, for over a quarter of a century has been 
an active member of the legal prof*ssion at Hackensack, in this state. 
As all his acquaintances know, he is a man of high standing, popular 
throughout his section, and is considered in everywise qualified for the 
new and importani office to which he has been called. Mr. Johnson suc- 
ceeds Perry S. Heath, who resigned the office of First Assistant Postmas- 
ter General in order to become Secretary of the Republican National 
Committee. Without doubt the attention of the President was called to 
Mr. Johnson by Attorney General Griggs, who always has an eye open 
for an appointment when he is absolutely certain that some man from 
his native state is fully qualified for the office. Of course his new duties 
will require Mr. Johnson to resign as Senator, and his absence from 
the state for what we trust will extend over a second term of President 
McKinley is to be regretted, but it will give him a larger sphere of influ- 
ence and perhaps may lead to something in the future not now to be 
foreseen. Mr. Johnson took the oath of office August 23, but it is an- 
nounced that he will not take active charge of his new position until late 
in September. 
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The Chief Justice of Pennsylvania, Hon. Henry Green, died on 
August 16th at the Hotel Traymore, Atlantic City, of uraemic poison, 
after an illness of only one day. For years the Chief Justice has been 
subject to rheumatism and, from time to time, was under treatment for 
this disease at various health resorts. He was born in Greenwich town- 
ship, Warren county, New Jersey, about two miles from Easton, on 
August 29th, 1828 In 1842 he entered the preparatory department of 
Lafayette College, at Easton, and graduated in 1846. He was appointed 
by Governor Hoyt in 1879 to the Supreme court of Pennsylvania, to fill 
the vacancy occasioned by the death of Judge Warren J. Woodward. He 
was elected in November, 1880, and took his official seat on January Ist, 
1881, for the full term of twenty-one years. His term of office would not 
have expired until the first Monday of January, 1902. Chief Justice 
Green had a bright mind, and from the earliest years of his practice had 
developed a thorough legal knowledge. His reasoning powers were acute 
and he was a great student of the fundamental text books. We have not 
followed up his opinions on the Bench to know whether he became a text 
book judge or not, but we do know when he was a practitioner at the Bar 
at Easton, Pa., that his knowledge of the common law and of the statutes 
of his state was phenomenal. When he was first appointed to the Bench 
of the Supreme court everybody recognized the appointment as a just 
tribute to his legal learning, and by force of his great attainments he soon 
became Chief Justice of Pennsylvania. 





The Chief Justice of England died on August 10th, after an illness of 
only two weeks, and either as a result of, or, perhaps, notwithstanding, a 
serious surgical operation performed by eminent physicians. Lord Rus- 
sell was first Baron of Killowen and was born at Newry, County Down, 
Ireland, November 10th, 1832. He was educated at Trinity College, 
Dublin, and began the practice of law at Belfast. He was called to the 
English Bar in 1859, and hecame Q. C. and bencher in 1872. He repre- 
sented Dundalk in Parliament as a Liberal from 1880 to 1885, and South 
Hackney from 1885 to 1894. He was Attorney General in 1886 and again 
from 1892 to 1894. He was made Lord of Appeal in Ordinary in 1894, 
on the death of Lord Bowen. He was knighted in 1886, while Attorney 
General in the Gladstone Cabinet, and was made a life peer in 1894. In 
July of that year he became Lord Chief Justice in succession to the late 
Lord Coleridge. Lord Russell was a member of the Venezuelan boun- 
dary arbitration tribunal last year, to which he was appointed on the death 
of Lord Herschell. Chief Justice Fuller and Justice Brewer were his 
American associates and Justice Collins his British colleague. Pre- 
viously, at Paris in 1893, the then Sir Charles Russell was leading counsel 
for the British before the Bering Sea arbitration tribunal, when E. J. 
Phelps, ex-Minister to England, was the chief counsel on the American 
side. On taking office as Attorney General in 1892, Lord Russell gave 
up a private practice which brought him more than £25,000 a year. The 
list of celebrated cases in which he was engaged is a long one. He 
defended Mrs. Maybrick in the murder case in 1889, and in the same year 
made his great triumph during the Parnell commission. 
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DINNER TO THE AMERICAN BAR ASSOCIATION IN MIDDLE TEMPLE 
HALL. 


Representatives of the Bench and Bar of the United States were 
entertained at dinner in the Middle Temple Hall on July 27th by the 
Bench and Bar of England. It was a memorable occasion to all Ameri- 
cans who had the good fortune to be present. The American guests were 
cordially received in the rooms adjoining the hall. The walls of these 
rooms are panelled in old oak and hung with portraits of many genera- 
tions of lawyers. On the arrival of the Lord Chancellor, the procession 
moved into the great hall, where tables were spread for more than two 
hundred. The bright lights and white cloth upon the tables contrasted 
sharply with the black oak of the lofty roof and the dark panels of the 
walls, and it was not until the eye became accustomed to the contrast that 
one could distinguish the lines of the rafters and see the long line of the 
peak of the high roof. The oak panels are made of the wood of the 
Spanish Armada and are adorned with the coats of arms of benchers 
who have dined there during the last four centuries. The Lord Chan- 
cellor, the Earl of Halsbury, presided, sitting at the long table along the 
south wall. At his right sat the Ambassador of the United States and 
at his left the Hon. Simeon E. Baldwin, Justice of the Supreme court 
of Connecticut. At this table sat also Lord Alverstone (formerly Sir 
Richard Webster), Master of the Rolls; Lord Brampton, the Lord Chief 
Justice of Ireland; Lord James of Hereford, Lord McLaren, Lord Lindley, 
the Hon. Charles H. Grosvenor, the Hon. James M. Woolworth, of 
Nebraska; the Hon. Chauncey M. Depew, of New York; Mr. Francis 
Rawle, of Philadelphia, Treasurer of the American Bar Association; the 
Hon. J. M. Beck, First Assistant Attorney General of the United States; 
Mr. Simon Sterne, of New York; the Hon. T. J. Lumpkin, of Georgia; 
the Hon. Edward Blake, Q. C., of Canada; Mr. Frederick P. Fish, of 
Boston; Sir R. Findlay, Q. C., Attorney General of England; Sir E. Car- 

n, Q. C., Solicitor General Lord Davey, Mr. Justice Mathew, Lord 
Justice A. L. Smith, Mr. Chief Justice Matteson, Lord Justice Collins, 
Lord Robertson, the Hon. L. E. McComas and the Master of the Tem- 
ple. Many distinguished judges and counsel whose names are familiar 
to American lawyers sat at the other tables: Mr. Justice Kennedy, Mr. 
Justice Stirling, Mr. Justice Buckley, Mr. Justice Wright, Mr. justice 
Holmes, the Lord Advocate of Scotland; Mr. Justice Barnes, Mr. Justice 
Phillimore, Sir W. W. Karslake, Q. C., Mr. J. Walton, Q. C., the Hon. 
E. G. MacNaughten, Q. C., and many others. Among the American 
lawyers present were Mr. Prescott Hall Butler, Mr. William Duer and 
Mr. Charles B. Alexander, of New York; Mr. C. A. Marsh and Mr. E. Q. 
Keasbey, of New Jersey; Mr. W. Bayard Cutting and many others, besides 
those who sat at the first table. 

When the guests had taken their places, and before they sat down, a 
man standing behind the Lord Chancellor called out in a clear voice, “My 
Lord, your Excellency, my Lords and Gentlemen, I crave silence for 
grace,” and Laudate Dominum was sung by the sweet voices of the boys 
of the choit of the Temple Church, who stood in white surplices on the 
other side of the hall. The same call was repeated at the end of the 
dinner and grace was sung again. Before the speaking began the dark 
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oak gallery at the end of the hail was illuminated and ladies in evening 
dress came in and looked out between the arches. 

The man standing behind the Lord Chancellor cried out, “Your Ex- 
cellency, my Lords and Gentlemen, | crave silence for the Lord Chancellor 
of England,”.and the Earl of Halsbury rose, and, with a few pleasant 
words, introduced the Ambassador of the United States. Mr. Choate 
was to propose the toast to the Queen, and, as is usual in English ban- 
quets, he made a speech first by way of introduction. There was no one 
to respond on behalf of the Queen, but all the other toasts were preceded 
by the speech of the proposer and answered by one or more speeches by 
those appointed to respond. Silence was craved for each speaker in turn, 
by the same formula. 

The following abstract of some of the speeches is taken from the 
“London Times:” 

The United States Ambassador, in proposing “The Queen,” observed 
that those walls had looked down upon many a festive scene, upon many 
a grand display of hospitality, but he doubted if they had ever witnessed 
a more graceful and generous occasion than that when the Bench and 
Bar of England, represented by all that was noblest and best, extended 
the right hand of fellowship to their professional brethren across the 
Atlantic. (Cheers). ‘They were ali brothers, they were all lawyers—they 
need not that night except even the judges. (Laughter). Their noble 
profession was specialiy concerned, he thought, with those great principles 
and objects of government of which her Majesty throughout her long 
and, splendid reign had been the defender and the fit representative 
(cheers); first of all—which embraced all the rest—justice, to whose ser- 
vice their great profession was devoted; and then loyalty to all that was 
right and true; and then the love of liberty, protected by law, the preserva- 
tion of order, and the advancement of civilization. (Cheers). In America 
their fathers framed a state without king or queen, which for them and 
their children had served them well for the maintenance and development 
of those same great principles and objects of government. They gave 
them a sovereign which they called “our country,” and for which hun- 
dreds and thousands of Americans had cheerfully shed their blood and 
yielded up their lives. (Cheers). Americans owed to this sovereign of 
theirs the same unqualified and absolute allegiance that the British owed 
te theirs, and they believed that by different paths, under different forms 
of government, they were pursuing the same objects and reaching the 
same ends. Americans knew that the illustrious sovereign of this coun- 
try had long been a steadfast and faithful friend of theirs (cheers); and he 
did most cordially endorse what Lord Pauncefote said a few days ago at 
Hartford—that in America the Queen was regarded with hardly less 
reverence and admiration than she was in the realms over which she 
ruled. (Cheers). Americans honored her for her venerable years, rich 
in all that should accompany old age, for her exalted character, for her 
fidelity to every duty, for her ceaseless activity in the service of her sub- 
jects, for the ardor of her patriotism and for her constant and life-long 
efforts to elevate the great nation over whom she had been called to 
preside. While thanking their hosts for their magnificent hospitality, 
they most cordially joined them in proposing and drinking the time- 
honored sentiment, “The Queen.” (Cheers). 
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The Lord Chancellor afterwards proposed “The President of the 
United States.” It was, he said, impossible for us, trained as we had 
been, to think how we should be without our Queen, but those who had 
established that great country and its constitution, of which their distin- 
guished guests were the representatives, had found appropriate to them- 
selves a system by which from time to time they could select the great 
and distinguished men among them. (Cheers). They were able to point 
to a long line of distinguished persons who, from time to time, had justly 
been honored by their fellowmen for maintaining those high principles to 
which his Excellency had referred. (Cheers). They desired to recipro- 
cate as heartily as could be done the kind sentiments which his Excel- 
lency had expressed towards them and their institutions. 

The toast was drunk with great enthusiasm. 

The Lord Chancellor afterwards proposed “The Bench and Bar of 
the United States.” He regretted, as he was sure all who were present 
did, the absence of the Lord Chief Justice of England, from whom he 
had received a letter expressing great disappointment at his inability to 
be present. Having regard to the high qualities which distinguished the 
Bench and Bar on both sides of the Atlantic, he extended a hearty wel- 
come to their guests. 

The Hon. S. E. Baldwin, in responding, said that the words which 
had fallen from the Lord Chancellor plainly indicated that American 
lawyers were not present that evening altogether as strangers. (Cheers). 
What bound together the lawyers and judges of Great Britain and the 
United States was the common law. (Hear, hear). This unity of the 
common law had welded their states together for more than two hundred 
years. England has always more or iess been the Mecca for American 
lawyers. Westminster Hall, which they all knew in days past, had lost 
its judicial character, but yet there were the venerable walls of the Temple, 
and they could still have some feeling of coming home, for the legal 
ancestors of the representatives of both countries were the same. Their 
knowledge of the common law was inherited by Americans directly from 
the men who came out from the Temple to the wilds and woods of Massa- 
chusetts Bay. The Governor of the first English colony in America was 
a barrister of the Inner Temple. Wherever the English tongue had gone 
the English law had gone, and in loving devotion to all that made the 
English law really what it was, Americans and Englishmen were one, 
standing as it were one under the same flag, not the flag of a country, but 
the flag of a law, the common law of England. (Cheers). 5 

Mr. T. H. Beck, who responded on behalf of the Bar, expressed 
regret at the enforced absence of the Attorney General of the United 
States owing to official engagements. His brethren of the American Bar 
felt that a profound honor had been done them by that dinner. (Cheers). 
Whilst comparatively few American barristers were privileged to be pres- 
ent, the dinner would go forth as a message of goodwill over the Atlantic, 
and in all the vast domain of the United States there would be but one 
expression of absolute and sincere reciprocity. (Cheers). Between the 
Bar of England and the Bar of America there was a peculiar and indissolu- 
ble tie. There was no American lawyer who had not, at any rate, in spirit 
sat at the feet of that great member of the Middle Temple—Sir William 
Blackstone. (Cheers). The great English jurists were familiar names 
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to every American lawyer. Inasmuch as the chief object of all govern- 
ment was the administration of justice between man and man, in the 
oneness of the law, in its administration under the Union Jack and the 
Stars and Stripes they found the true unity of the English-speaking peo- 
ple. (Cheers). 

The Master of the Rolls proposed “Our Other Guests,” and this toast 
was responded to by Sir E. Blake, Q. C., of Canada. 

Mr. F. Rawle, Treasurer of the American Bar Association, proposed 
“The Bench and Bar of England.” After alluding to the work and 
strength of the association which he represented, he referred to the ties 
which bound together the lawyers of Great Britain and America. Close 
as had always been the relations between the Bar of America and that of 
England, since 1883 they had been drawn closer. It was in that year 
that Lord Coleridge paid his visit to the United States and charmed 
every one with his cordiality, humor and cheerful manner, and left behind 
an ineffaceable memory. But in 1896 the bonds between the lawyers of 
the two countries were drawn even closer by the great historic event of 
Lord Russell of Killowen’s visit to the United States, when he delivered 
before the Bar Association of the United States his memorable address 
on international law, which had done an immense amount of good in 
bringing the subject prominently and permanently before the public. 
(Cheers). 

Lord Justice A. L. Smith, in responding, said that the Bench and 
Bar of England welcomed their American colleagues to the shores of this 
country, and hoped that during their sojourn they would have such hos- 
pitality and friendship bestowed on them that when they returned to 
their hearths and homes they would be able to speak with pleasure of 
the manner in which they had been treated here. 

The Attorney General, who also responded, reminded the company 
that forty years ago, in that same hail, the Bar of England entertained the 
most distinguished representatives of the French Bar. That was an inter- 
esting occasion, but he ventured to say that the event of this evening was 
a still more genial and pleasant one. (Cheers). The Bar of England 
felt itself one with the Bar of the United States. (Hear, hear). 

The Lord Chief Justice of Ireland, in proposing the health of the 
chairman, said that Lord Halsbury had always warmly identified himself 
with everything that interested the Bench and Bar of our great Empire. 
As an Irishman and an Irish judge, he wished to say one word of welcome 
to the Bench and Bar of that great country to which the Irish race owed 
so much. 

Mr. Chauncey M. Depew, who said that he rose to “second” the 
health of the Lord Chancellor at the command of the United States Am- 
bassador, remarked that his relations with the Bench and Bar of England 
had been with those gentlemen connected with the same who had visited 
his own country, and with none had those relations been more pleasant 
than with the present distinguished Master of the Rolls. The Govern- 
ment of the United States was a lawyers’ government. In that country 
there had been twenty-one Presidents, of whom seventeen had been law- 
yers, and, of the Cabinet Ministers, four-fifths had been lawyers. Their 
Constitution was made by lawyers, their government institutions of every 
kind were built up by lawyers, and in the formation of their government 
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they created a judicial power which should be superior to the sovereignty 
of the country. It was the Supreme court of the United States which 
had the power to say whether the acts of the Congress and of the President 
should have force and virtue or not, as well as to interpret the Constitu- 
tion. He concluded by associating himself with the-sentiments expressed 
by the proposer of the toast in regard to the Lord Chancellor, who, he 
added, was reverenced and admired by the Bench and Bar of the United 
States. (Cheers). 

The Chairman having briefly acknowledged the toast, the proceedings 
terminated. Bn Us Bs 


STREET RAILROADS IN THE PUBLIC STREETS. 


How great a change has occurred in the law applicable to accident 
cases occasioned by electric cars colliding with persons crossing the public 
streets is not very well appreciated by the Bar. The contrast between 
the rules prevailing four or five years ago and those gt npre now can 
be appreciated by considering a few of the cases. In 1896, Garrison, J., 
spe aking for the Court of Errors (Traction Co. v. Isley, 30 Vroom 2: 24), 
said: ““Every substantial assignment of error in this case is disposed of 
by the decision of this court in Newark, Etc., Co. v. Block, 26 Vroom 605, 
and Connolly v. Traction Passenger Ry. Co., 27 Id. 700. 

“Despite these conclusive declarations of the law with respect to 
the status of surface roads occupying the highways, cases continue to be 
argued before this court as if such vehicles had some rights that were, in 
law, paramount to those of other users of the highways. It ought not to 
be necessary, in view of these adjudications, to make repeated announce- 
ments of the law upon this subject.” 

The Block case and the Connolly case were both cases where the 
defendant electric railway company sought to avoid liability to the plaintiffs 
in those cases on the ground that, as a matter of law, if the plaintiff had 
looked, as, it was contended, he should have done, he could have seen 
the car and should have avoided the accident. The court refused to apply 
the rule contended for and held that the question of contributory negli- 
gence was one that the jury only could consider. 

In both these cases obstacles intervened to obstruct the view of the 
person crossing the street, for a shorter or longer period. In the Block 
case the plaintiff passed in the rear of one car and was run into by a car 
approaching in the opposite direction. In the Connolly case there were 
divers vehicles passing in different directions in the street, which attracted 
the plaintiff's attention. But in the Glynn case Ney Vroom 432), decided 
in 1896, and the Lambertson case (30 Vroom 297), also decided in 1896, 
the view was clear. In the Connolly case (27 Vr room, at p. 703) Judge 
Garrison says, citing the Block case: “The correct rule adducible from 
that case, and from the general principles of law involved, is that the 
measure of duty for a pedestrian who crosses a public highway traversed 
by surface cars propelled by electricity is to use such precaution and care 
for his safety as a reasonably prudent man would use under the circum- 
stances. The circumstances thus advocated to include the presence of 
other vehicles, the direction and rate of speed at which they are driven, 
their nearness to foot passengers, and the apparent imminence of danger 
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from them, together with the distraction of attention reasonably attributa- 
ble to their presence and behaviour. To say that under all circumstances 
the legal duty of the traveler is to exercise the fullest measure of care to 
look out for and avoid one species of vehicle alone, or chiefly, is to clothe 
that vehicle and others of its class with privileges not only greater in 
degree, but different in kind, from all others that may be lawfully using 
the surface of the public highway.” 

The same judge, in 1896, announced in the Ilsley case above quoted 
the undying determination of the court to keep electric trolley cars on the 
same plane with all other vehicles, and, though in the Glynn case, and 
Lambertson case, above quoted, the view to the passenger on foot was 
clear, and it was incomprehensible how, upon any possible view of the 
actual speed of the car, the car could not have been observed in time to 
avoid it, if the passenger had looked just before he went upon the track. 
The Court of Errors in the same year held that the question of contribu- 
tory negligence could only be determined by the jury, and all persons 
using the streets were only bound to apprehend danger from cars travel- 
ing at the usual and ordinary speed of other vehicles. The lower courts 
also, up to the year 1898, and later, inflexibly applied these rules. 

How daring, therefore, must have been the conduct of the trolley 
companies in again risking the court’s displeasure, in the case of Jewett 
v. Paterson Railway Co., 33 Vroom 425. This case was decided in the 
year 1898, and presented the following facts: The plaintiff testified that 
he was crossing the track in a diagonal direction, with his back partly 
turned to the approaching car. When he was fifty feet away the car was 
over two hundred and fifty feet away, and when he was from four to six 
feet from the track he looked south along the track for seventy-five or one 
hundred feet and did not see it, and the next thing he knew the car hit him. 
It was assumed that the plaintiff moved at the rate of an ordinary walk. 
If so, it is apparent, that, as the car had five times as far to go as he had, 
it must have moved at the rate of fifteen miles an hour, in order that the 
collision should have occurred, and, as under the Glynn case, and the 
Lambertson case, above quoted, the plaintiff was only bound to appre- 
hend danger from vehicles, which, when moving at legal rate of speed, 
would endanger his safety, a reasonably prudent man, under the views 
prevailing in those cases, could have assumed that he would cross the 
track in safety, even though his back were turned to the direction of the 
car. The case presented the same “declaration of law” presented in the 
Block and Connolly and Ilsley cases, that the Court of Errors, far from 
rebuking the traction company lawyers for bringing up questions so well 
thrashed out, threw Jewett out of court and held that “the car moving 
at any rate of speed attributed to it under the evidence, must have been 
so near to the plaintiff when he looked for it before going on the track, 
that, if he had not looked carelessly, he would have seen it and have been 
warned of the imminent danger. His failure to see it, and so to receive 
warning, was therefore due to his own negligence. The result will not be 
altered if it be supposed that the plaintiff was mistaken in saying that he 
looked for the car, when he was close to the track. Under the circum- 
stances, not to look was negligence. In either view, the nonsuit was 
right.” (Adams, J.,33 Vroom, 429). 

Of the thirteen judges who sat in this case, seven were Supreme 
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court justices, and six were judges specially appointed. Of the Supreme 
court justices, a majority of four dissented. But the Court of Errors has 
followed in this decision in later cases. At the June term of the Court 
of Errors, an infant plaintiff, nine years old, was nonsuited because of 
failure to look whiie crossing the tracks of the traction company. (Fitz- 
henry v. Consolidated, Etc., Co., 46 Atl. Rep. 698), and in Earle v. same 
company, 46 Atl. Rep. 613, the driver of a wagon was nonsuited, because 
when he saw the car slowing down almost to a stop, and about to stop 
so as to let him pass, he did not stop himself, but kept on and tried to pass 
in front of the car. 

In McHugh v. North Jersey, Etc., Co., 46 Atl. Rep. 782 (June term 
Supreme court), these cases were followed and the court said: “The 
plaintiff, who was in his wagon near the sidewalk while the car was 
approaching behind him, suddenly turned his wagon round, without look- 
ing back, and drove on the track when the car was too near him to be 
stopped. He was thereby guilty of contributory negligence.” 

[It may be fairly assumed, therefore, that the Court of Errors has 
decided that it is the duty of a person crossing a street railroad to look 
and to listen for the approach of cars, and if he sees a car approaching at 
such a speed as would endanger his safety if the car did not stop, reason- 
able care requires him to wait and allow it to pass; and, if he does not 
look, or if he says he did look, but did not see the car when he ought 
to have seen it, he will be nonsuited for contributory negligence, and 
children of nine years are subject to the same duty and cannot plead their 
tender years in avoidance of the application of the rule. 

It must follow from these cases that the Block, Connolly, Llsley, 
Glynn and Lambertson cases above cited have been overruled, and that 
street railroad companies have a superior right to the use of their tracks 
over other persons to the extent that if others are nut on notice of the 
approach of the cars, it is the duty of such persons to yield to the cars. 
In other words, they have a superior right of way, which all persons 
should regard and respect. And the-old rule of the common law that 
the person who first occupies any part of the public street while traveling 
upon it has a right of way which all others must regard no longer applies 
in its full force. 

CHAUNCEY G. PARKER. 
Newark, N. J., August, 1900. 


SOME OBSERVATIONS ON THE MBANING OF THE TERM “ OBSTINATE” 
' AS APPLIED TO DESERTION IN DIVORCE CASES. 


Two opinions handed down by the Court of Appeals within the last 
few months have modified, to some considerable extent, the obligation 
on the part of a husband to seek his wife’s return when she deserts him. 
The cases referred to are Lammertz v. Lammertz (45 Atl. Rep. 271), and 
Hall v. Hall. In the latter case the opinion was filed July 17, 1900. A 
brief resume of some of the leading cases will be interesting. 

In Bowlby v. Bowlby (10 C. E. Gr. 406, affd. id. 570, on opinion 
below), the wife left her husband, alleging his cruelty as her reason. At 
the end of the statutory pericd, the husband filed a bill for divorce on 
the ground of desertion. Vice Chancellor Dodd, in examining the evi- 
dence, determined that the wife did not establish such legal reasons for 
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her leaving as would have entitled her to a decree; he dismissed the bill 
of the husband, stating as nis reasons, “the wife’s desertion, wilful in the 
first instance, it may be conceded to have been, under the favorable view 
I assume for the complainant; obstinate it was not, because not persisted 
in against effort or intluence on his part to bring it to an end.” 

In Cornish v. Cornish (8 C. E. Gr. 208) it was held that where the 
husband has not made the advances or concessions which a just man 
ought to make to put an end to his wife’s desertion, induced, though not 
justified, by his conduct to her, the desertion, though wilful and continued, 
is not obstinate. The precise language used by Chancellor Zabriskie in 
the Cornish case is as follows: “He, the husband, has not made the ad- 
vances or concessions which a just man ought to have made to put an end 
to this desertion. For want of this, a desertion which was wilful and con- 
tinued, cannot be adjudged obstinate.” 

In Rittenhouse v. Rittenhouse (2 Stew. 274) the parties were “equally 
in fault and equally quarrelsome.” On the evening of the alleged deser- 
tion by the wife the husband used threatening and violent language and 
the wife, fearing him, remained all night with neighbors. The Special 
Master, Barker Gummere, who wrote the opinion, said, “ If the petitioner 
had, on the next morning, invited her to return to his house, with the 
assurance that his excitement had passed over, and that she need not 
apprehend violence from him, she would have been bound to return, and 
her refusal to do so would have been obstinate desertion. It was the duty 
of the petitioner, after his violent language and conduct to her, to have 
extended to her such an invitation and assurance.” 

In Herold v. Herold (2 Dick. Ch. 210) Vice Chancellor Green says: 
“It is abundantly established that a husband who, not being blameless for 
the acts, makes no effort to prevent his desertion by his wife, and appears 
to acquiesce in and be satisfied with its continuance, cannot appeal suc- 
cessfully to the court for a divorce on the ground of desertion.” 

In Costill v. Costill (2 Dick. Ch. 346) Chancellor McGill held: “Ifa 
husband does nothing to induce his wife to return to him, even when she 
separates from him without sufficient cause, her desertion will not be 
deemed obstinate.” 

In Hankinson v. Hankinson (6 Stew. 66) it was said that the separa- 
tion of a husband and wife, acquiesced in by the wife, and which she did 
much to bring about, however long continued, does not constitute deser- 
tion to authorize a divorce on her petition. Such a separation, however, 
would become desertion (obstinate?) from the time the complaining 
party make sincere overtures to terminate it. 

In Sargent v. Sargent (9 Stew. Eq. 644) Judge Patterson, in the 
Court of Appeals, reversing Vice Chancellor Van Fleet (in 6 Stew. Eq. 
204), said: “The marital relation is recognized both legally and morally 
as imposing obligation pre-eminently on the husband. Society, so far 
at least, has regarded the duty of the latter in maintaining and preserving 
those relations of the higher order. This may or may not be modified 
in the future. Not that the tie is more sacred or less binding on the part 
of the wife, but when the act of desertion occurs without reason on his 
part and without fault on her side, the same efforts to restore harmonious 
relations are not expected from her as would be from him if the case were 
reversed.” 
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Vice Chancellor Stevens in the recent case of Van Wart v. Van 
Wart (2 Dick. 599), said: “In considering what effort or concession must 
be made in any given case the conduct of the parties toward each other 
must be considered. It is obvious that more effort or concession will 
be required of one whose conduct actually produces or contributes to 
produce the desertion than of one who is blameless. * * * * In 
general it may be said that desertion is to be adjudged obstinate which 
has resisted such effort or concession as the party alleging the desertion 
ought, under the particular circumstances of the case, to have made to 
bring it to an end.” This language was quoted by Vice Chancellor 
Stevens in the case of Hall v. Hall, and he determined the latter case on 
that statement of the law. 

The first case in this state to intimate the doctrine to which reference 
is about to be made, was Trall v. Tral!l, in which the opinion was rendered 
by Vice Chancellor Van Fleet. (5 Stew. 231). In that case it appears 
that the wife left without cause. She repented at one time, and it was 
urged that the husband should have sought her return. Her desertion 
was wilful and continued; was it obstinate; that is, was it persisted in 
against the wish of the husband? The Vice Chancellor says: “A careful 
study of the temper and disposition of this woman, as portrayed in the 
evidence, has satisfied me that any effort on the part of her husband to 
induce her to return would most probably have resulted in strengthening 
her determination to remain away.” The opinion was delivered on an 
order to show cause why a decree in favor of the husband should not be 
opened. The consideration of the argument of Vice Chancellor Van 
Fleet appears in the Lammertz and Hall cases now to be considered. In 
both cases it is to be observed that the parties were said to be “equally 
in fault.” In the Lammertz case, from the decree advised by Vice Chan- 
cellor Reed granting the husband a divorce, an appeal was taken and 
the Court of Appeals affirmed the decree on the grounds stated by the 
Vice Chancellor, whose opinion is to be found in 45 Atl. Rep. 271. The 
wife had once before left her husband and returned. An examination of 
the evidence in this case shows that the husband made no effort to secure 
his wife’s return; he even said he did not want her to return. “The only 
point upon which there is a color of defense in the conduct of the husband 
after she left him the second time is his failure to seek her and urge her to 
return. But the manner in which she left, following her prolonged prepa- 
ration for leaving, left little hope that she would return, or that if she 
would return, it would be more than a temporary matter. 

In his opinion in the Hall case, Vice Chancellor Stevens writes: “It 
is said in behalf of the defendant (the husband who filed a cross-bill) that 
any effort he might have made would have been unavailing. * * * 
This argument does not overcome the difficulty with defendant’s case. 
The law imposes upon him the duty of making a proper effort. * * * 
The law does not assume that in every case advance or concession will 
effect their end, but as it may, it is incumbent on the husband to make it.’ 
The Court of Appeals has now reversed the Vice Chancellor, and Judge 
Gummere, after stating the general rule in such cases and quoting as 
authority the cases of Cornish v. Cornish, Bowlby v. Bowlby, Rittenhouse 
v. Rittenhouse and Herold v. Herold, says: “But the law does not impose 
this duty upon the husband in every case, arbitrarily, and without regard 
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to the facts and circumstances by which it is surrounded. The husband 
is bound to make such advances and concessions only where there is rea- 
sonable ground to suppose that such action on his part will terminate 
the wife’s desertion. Where it is manifest, from the circumstances under 
which the desertion took place, or from her temper and disposition, or 
from any other fact in the case, that honest effort on the husband’s part to 
terminate the separation would be unavailing; or, if successful in bringing 
the desertion to an end, would be so only temporarily, the duty making it 
does not exist. Trall v. Trail, 5 Stew. 231; Lammertz v. Lammertz, 45 
Atl. Rep. 271. The burden rests upon the husband of showing the futility 
of making the effort which the law ordinarily requires of him; for it will 
not be presumed, in the absence of proof, that the wife will persist in con- 
tinuing her desertion against the honest attempt of the husband to bring 
it to a conclusion. Our examination of the testimony has led us to the 
conclusion that, when the petitioner left her husband, she did so with a 
fixed determination not to return to him; and that any effort on his part 
to induce her to do so would have been unavailing. This being so, her 
desertion was obstinate, notwithstanding her husband’s failure to take 
steps looking to its termination.” 

This is a principle which changes the law very materially in reference 
to the inquiry always made. ‘Was the desertion obstinate?’ Hereto- 
fore it has been necessary to show that the party deserted made efforts 
to secure the return of the deserting one. What those efforts should be 
in any one case was not defined by any general rule. By following out the 
doctrine set forth in Judge Gummere’s opinion, it would seem that in pre- 
senting evidence in such cases hereafter the deserted party need not show 
that he made “efforts and concessions” to bring about the return, provided 
he can show affirmatively (the burden of proof is upon him) that “any 
effort on his part to induce her to return would have been unavailing.” 

The practical working out of this proposition may result in this: that 
in order to make a proper case, the husband may find it necessary to 
present evidence showing that some efforts were made, in order to estab- 
lish the wife’s determination not to return and to give him reasonable 
ground to suppose that further efforts would be unavailing. Vice Chan- 
cellor Stevens said: “The law does not assume in every case advance or 
concession will effect their end; but as it may, it is incumbent on the 
husband to make it.” Now Judge Gummere says, “The husband is 
bound to make such advances and concessions only where there is reason- 
able ground to suppose that such action on his part will terminate the 
wife’s desertion.” It would appear by this that it is not necessary for him 
to establish beyond question the “futility of making the effort.” Yet the 
opinion says “the burden rests upon the husband.” He is to have rea- 
sonable ground to believe that his efforts will avail; if he has not such 
reasonable ground, need he make any efforts at all? 

GEORGE G. TENNANT. 
Jersey City, N. J., July, 1900. 


It is held by the United States Supreme court, in Bardes v. Banks, 
4 Am. B. R. 163, that the United States District court cannot, except by 
defendant's consent, entertain jurisdiction of suits brought by trustees 
in bankruptcy to set aside fraudulent transfers made by bankrupt to 
third parties before bankruptcy. 
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EARLE v. CONSOLIDATED TRACTION CO. 


(N. J. Court of Errors and Appeals, June 18, 1900.) 


Street railroads — Collision — 
Contributory negligence.—1. Trol- 
ley cars and the driver of ordinary 
carriages have equal rights uponthe 
public streets and street crossings. 
The first to reach the crossing has 
the right to pass over first, but if it 
appears that the motorman does 
not intend to respect his right of 
priority, and that the driver cannot, 
in the exercise of reasonable pru- 


dence, exercise his right, he is 
guilty of contributory negligence 
if he fails to wait or turn aside, if 
he can do so by the use of due care, 
and thus protect himself from in- 
jury. 

2. In such case the remedy of 
the driver would be by suit against 
the trolley company for failing to 
observe his right of priority at the 
crossing. 


Error to Supreme court. 


Action by Ralph Earle against the Consolidated Traction Company. 
Judgment for defendant, and plaintiff brings error. Affirmed. 


Mr. Thomas F. Noonan for plaintiff in error. 
Messrs. Vredenburgh & Garretson for defendant in error. 


VAN SYCKEL, J.: This is an action to recover damages for per- 
sonal injury. In the trial court the plaintiff was nonsuited. On this 
review the evidence most favorable to the plaintiff must control the de- 
cision of this court. It will, therefore, be considered upon the facts ad- 
mitted, and the testimony given by the plaintiff on his own behalf. 

The accident occurred at night. The trolley car, which was well 
lighted by electricity, was on Montgomery street, moving towards the 
Boulevard, over which it was to pass. The plaintiff was driving a speedy 
horse towards Montgomery street, over which he was to pass. The 
plaintiff says he was driving on a jog when he first saw the car approach- 
ing. He was then about fifty feet from Montgomery street, and the car 
was about thirty feet from the Boulevard. On his cross-examination he 
stated: “That he saw the car slowing up, as if to stop. That it did not 
stop—just halted. It stopped for an instant, and then went on again. It 
did not come to a dead stop. It halted. It gave me an impression of 
having stopped, but it did not stop. It only stopped for an instant. I 
won't say it stopped. I will say it halted. It stopped for an instant, and 
then went on.” The Boulevard is one hundred feet wide, of which forty 
feet are used for sidewalks, leaving the driveway sixty feet in width. The 
trolley car and the plaintiff reached the crossing of the two streets at very 
nearly the same time, although, if the statement of the plaintiff is correct, 
that the car was thirty feet from the Boulevard when he was fifty feet 
from Montgomery street, driving on a jog, the inference would be quite 
strong that the trolley car reached the crossing first. But I will assume 
that was a jury question, and that the plaintiff reached the crossing in 
advance of the car. They had equal rights upon the streets and upon 
the crossing. The first to reach it had the right to pass over first. But 
if, when the plaintiff reached the crossing, it was apparent that his rights 
were not being observed by the motorman, he could not proceed without 
imprudence, and was bound to stop or to turn aside, if he could by the 




















270 THE NEW JERSEY LAW JOURNAL. 





exercise of due care do so, and protect himself from injury. His remedy 
in that case would have been against the company for its refusal to respect 
his rights upon the public way. The question, therefore, is whether, 
from his own statements, it is manifest that he took an apparent risk of 
injury, and attempted to cross over in advance of the car, in the presence 
of a danger which he could not have failed to see, in the exercise of that 
care and prudence which it was his duty to use. This question, we think, 
must be resolved against the plaintiff, and that he is, therefore, chargeable 
with contributory negligence. He saw the car when at a distance of fifty 
feet from it. When he came nearer the trolley track, he was also near to 
the car, which was well lighted. He was left in doubt, at least, whether 
the car actually stopped. Reasonable prudence required him to wait 
until he assured himself whether the motorman intended to stop or 
go ahead. He knew the car could not move except upon its track, 
and he also knew that he had a wide driveway, on which he could 
turn his horse away from the trolley track, and out of danger. 
If he was driving slowly, as was his duty, under the circum- 
stances known to him, there could have been no difficulty in 
avoiding the collision by waiting or turning away from the track. If 
he was driving at a rapid gait, so that he could not control his horse, he 
was negligent for his own safety. He was on the east side of the Boule- 
vard, where the car was in front of him; and instead of avoiding the car 
by waiting or turning away from the track, as he should have done, he 
pulled to the west side of the road, and attempted to cross in advance of 
the car. In this he was clearly guilty of contributory negligence. The 
judgment below should be affirmed. 


DIXON, J. (dissenting): The opinion delivered in favor of the judg- 
ment in this case does not fully present the situation developed at the trial, 
but, with the addition of one or two facts clearly proved, I think it dis- 
closes the impropriety of the decision. According to the opinion, the jury 
might have found that the plaintiff approached the trolley track at the 
intersection of the Boulevard and Montgomery street on a jog trot, and in 
such a manner as to have the mght of way across the track in front of the 
car; that the car, when near the Boulevard, slackened its speed until it 
was almost at a dead stop; that then the plaintiff drove on, and the col- 
lision occurred. The additional facts are that when the motorman in- 
creased his speed the plaintiff's horse was so near the track that it was 
impossible either to pull him up or turn him aside so as to let the car 
pass in front; that the plaintiff then steered his horse towards the left, in 
order to keep away from the car as far as he could; and that he had almost 
cleared the track when the fender of the car struck his right hind wheel 
and overturned the carriage. Under these circumstances, surely, the jury 
might also nave found that when the car came almost to a dead stop the 
plaintiff reasonably inferred, as doubtless he did infer, that it was in recog- 
nition of his right of way across the track, and that no attempt would 
be made to interfere with his right. | cannot understand how, in these 
circumstances, the negligence of the plaintiff is so clear as to justify the 
withholding of the case from the jury. I think the nonsuit was wrong, 
and should be reversed. 
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NEW JERSEY, COURT OF CHANCERY. 
NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions). 


Railroads—Construction—I njunction—Contempt.—1. Defendant will 
not be attached for contempt in laying its tracks across a certain street 
in violation of an injunction, when it sets up by affidavit that another 
company has lawfully built and owns such tracks, since such question 
should be determined on formal issues in a proceeding in which such 
other road is a party, and not in summary contempt proceeding. 2. 2 
Gen. St., p. 2,660, par. 83, permits a railroad company to construct a 
line between terminal points named in the articles on the route filed in 
the secretary of state’s office. 2 Gen. St., p. 2,654, par. 61, forbids the 
taking by condemnation of any located route of any railroad except to 
cross its route, provided that a railroad may be located on the surveyed 
route of another railroad with its consent. Defendant was enjoined from 
laying its track over a certain route, but another company constructed a 
line on the same route, with defendant’s consent. Held, that these stat- 
utes did not authorize the existence of two railroad companies on the 
some located route, and, defendant having lost its right to occupy the 
route in question by consenting to its use by the other road, the injunction 
against it should not be dissolved. 3. On an application by the attorney 
general to restrain a railroad company from the excessive use of power 
in laying out its track, it is not necessary to prove that injury to the 
public results from the infringement. 4. Gen. Railroad Law, Sec. 11, as 
amended by P. L. 1891, pp. 129, 132, provides that a railroad company 
may, from time to time, either before or after completion of the 
main line, construct branches, and requires a deposit for each mile to 
be constructed, and fixes the time within which the branch must be com- 
menced and finished after filing a survey. Held, under these statutes, 
that a survey for a branch of a railroad need not be made and filed with 
the survey of the main line. 5. In thé absence of a showing that inter- 
ference with public travel will result from the construction of a railroad, 
a preliminary injunction restraining such construction will not be granted 
on ex parte affidavits, where the answer shows facts entitling defendant 
to build such road. Grey, Atty. Gen., v. Greenville & H. R. Co. (Mr. 
Lindley M. Garrison for attorney general. Mr. C. L. Corbin and Mr. 
R. H. McCarter for defendants). Opinion by EMERY, V. C., May 
31, 1900. 


Villages—Taxation—Special legislation—Constitution.—1. Act April 
4, 1872 (P. L., 1,203), empowers the board of trustees of the village of 
South Orange to raise money for internal expenses, but reserves to the 
township officers the duty of assessing and collecting the same. Act 
March 30, 1875 (P. L., 395), provides that a village tax collector shall per- 
form the duties theretofore incumbent upon the township collector. Act 
March 14, 1879 (P. L., 340), Sec. 1, provides that all taxes shall be a lien 
for two years after they become due. Section 18 of such act provides that 
it “shall not be construed to * * * repeal the provision of any char- 
ter of any city, village or borough whereby the collection of taxes is 
regulated, * * * and the lien of taxes on lands in any such city shall 
remain as now regulated, * * * this act being intended to apply to 
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townships * * * and not other municipalities.” Act March 10, 1880 
(P. L., 149), provides that taxes shall be a lien in cities and villages as 
provided by their charters. Act March 17, 1882 (P. L., 130), extends the 
lien provided for in the act of 1879 to three years. Held, that Section 18 
of the act of 1879 did not have the effect to exclude the village of South 
Orange from its terms, and taxes are a lien on land therein for three 
years after they become due. 2. Act February 22, 1888 (P. L., 97), pro- 
viding that taxes levied on reai estate in villages and municipal corpora- 
tions governed by a board of trustees shall be a lien on the land until 
paid, does not apply to taxes levied before the act took effect. 3. Act 
February 22, 1888 (P. L., 97), providing that, “in villages and other muni- 
cipal corporations governed by a board of trustees,” taxes shall be a lien 
on real estate until paid, is in violation of Const., Art. 4, Sec. 7, par. 11, 
as amended, providing that the legislature shall not pass private, local or 
special laws regulating the internal affairs of towns and counties. Bur- 
net v. Dean. (Mr. Chandler W. Riker and Mr. Joseph D. Gallagher for 
complainant. Mr. J. McC. Morrow and Mr. William H. Morrow for 
defendant, village of South Orange). Opinion by PITNEY, V. C., June 
9, 1900. 


Eminent domain—Additional servitude—Electric railways.—1. The 
contention that the construction of an electric railway, known as a 
“trolley,” longitudinally upon a country public road, imposes a servitude 
in addition to that charged upon the lands by the original taking for a 
public highway, entitling the owner of the fee to additional compensation 
to be first made, is an unsettled question in this state. 2.-When the case 
presented for a preliminary writ of injunction depends upon the accept- 
ance of the above-stated contention as established, the writ will not be 
allowed. Ehret v. Camden & T. Ry. Co.; Baldwin v. Same. (Mr. C. 
K. Chambers and Mr. Mark R. Sooy for complainants. Mr. Howard 
Flanders, Mr. Samuel W. Beldon and Mr. D. J. Pancoast for defendant). 
Opinion by GREY, V. C., June 13, 1900. 


Powers—Trusts—Rights of trustee—Revocation.— Where much time 
and labor were expended, and valuable contingent rights were acquired 
in compensation for their services, by stockholders of a corporation, in 
reliance on a proxy and power of attorney given them by the majority 
stockholders, conditioned to be irrevocable for a certain term, and giving 
possession and control of the stock in trust to carry out the corporate 
purposes for their equal benefit, with power to sell or exchange the same, 
equity will not revoke such document during such term, in the absence 
of misconduct or breach of trust. Chapman v. Bates. (Mr. C. L. Corbin 
vor complainant. Mr. C. D. Thompson for defendants). Opinion by 
PITNEY, V. C., June 14, 1900. 


Lease—Option to purchase—Consideration.—1. A renewal of a lease 
containing an option to purchase recited that the lease was renewed “on 
the same terms and conditions,” and that the option to purchase was to 
be exercised only on condition that the lessee would enter into a covenant, 
to be inserted in the deed, to erect a building on the premises, to cost a 
certain sum. Held, that this gave an option to purchase, independent of 
the question whether the option was ipso facto renewed by the mere 
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renewal of the lease ‘‘on the same terms and conditions.” 2. An option 
to purchase land obligated the owner to convey for $5,670 cash and $150 
in stock on condition that the vendees would covenant to erect a club 
house on the premises to cost not less than $6,000. When the option was 
given, the land was worth from $7,000 to $9,000, and six months later 
the vendees refused a bona fide offer of $10,000, which was based on 
the condition of the land as it had been improved by them at an expense 
of $2,000. Held, that the bargain was not so unconscionable that a court 
of equity would refuse to compel specific performance thereof. 3. Equity 
will not ordinarily enforce specific performance of a covenant by a grantee 
to build on the premises conveyed, since damages at law for breach of 
the covenant are generally an adequate remedy, and the court has no 
power to compel performance of such condition. 4. Specific performance 
of an option to purchase, which is to be exercised only on condition that 
the vendee will enter into a covenant, to be inserted in the deed, to erect a 
building on the land conveyed, will not be denied as against the vendee 
on the ground that the remedy is not mutual, where it appears that on a 
subsequent breach of the covenant adequate relief can be obtained by 
the vendor by the recovery of substantial damages at law. Madison 
Athletic Association v. Brittin. (Mr. Charles A. Rathbun and Mr. J. B. 
Vreeland for complainant. Mr. Alfred Mills for defendants). Opinion 
by EMERY, V. C., June 19, 1900. 





—Gifts——1. Where a mortgage executed by an insolvent corporation to 
secure creditors failed to convey a fee in the real estate, as intended, be- 
cause of omission of words of inheritance by error of the draftsman, equity 
will reform the same, as against a receiver appointed for such corporation 
after its execution, since the receiver took only the title of the corpora- 
tion to its property at the time of his appointment, subject to all equitable 
liens. A mortgage executed by an insolvent corporation to secure 
commas is not invalid because of the influence of one of the directors 
who voted therefor, and whose wife’s debt was secured thereby. 3. 
Equity will not refuse to reform a trust mortgage executed to secure 
creditors of an insolvent corporation because voluntary, since such a 
mortgage is not purely voluntary, in the sense of being a gift. Miller v. 
Savage. (Messrs. Wall & Green for complainants. Mr. John Griffin 
and Mr. P. H. Gilhooly for defendant). Opinion by REED, V. C., June 
20, 1900. 


Divorce— A married woman, living apart 
from her husband in another state, came to New Jersey, visited a friend 
for a few weeks, then returned to her former residence and visited there 
several weeks, after which she returned to New Jersey, and took lodging 
in a boarding house several months, and then ran a boarding house of her 
own for a year. She'then sold her boarding place and broke up house- 
keeping, and shortly afterwards filed her petition in New Jersey for 
divorce, and then spent the summer in the state of her former residence. 
Defendant was served with process as a nonresident.. She testified that 
she came to the state without thought of getting a divorce, and with inten- 
tion of making it her home. Held, that the animus manendi necessary 
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to give the court jurisdiction was not established, since the mere sworn 
statement was not sufficient to establish an animus manendi, in the 
absence of facts preceding and attending the change of residence to cor- 
roborate it. Tracy v. Tracy. (or. Malcolm MacLear for petitioner). 
Opinion by PITN EY, V. C., June 22, 1900. 


nts—Priorities—In foreclosure 
the master reported as prior to subsequent mortgages certain docketed 
judgments, which were invalid as liens for want of the affidavit required 
by Justice Court act, Sec. 72 (Gen. St., 1878), which the legal profession 
and the attorneys for the mortgagees had assumed was abrogated by the 
affidavit provided by the amendment of April 4, 1892 (Gen. St., p. 1,898), 
until the contrary was established by decisions, one of which was by the 
Court of Errors and Appeals just subsequently to the master’s report. 
The report was confirmed without objection as to the validity of the 
docketing of such judgments, and the mortgagees remained silent for 
two years before moving to modify the master’s report as to such priori- 
ties, when the property had been sold on the basis of the validity of the 
judgments as liens. Held, that the priorities determined by the master 
and. confirmed by decree should not be disturbed at the instance of mort- 
gagees because of the decisions as to the proper affidavit for docketing 
judgments, as they had their day in court, and failed to make their ob- 
jections. McKaig v. McCallum. (Mr. Theodore B. Booraem for defend- 
ant, Polhemus. Mr. Alan H. Strong for judgment creditors). Opinion 
by PITNEY, V.C., June 23, 1900. 





Municipal corporations—Luability for township debts——A borough 
which was set off from a township is not liable for the previously con- 
tracted debts of such township, under Laws 1896, p. 270, providing a mode 
of equitable apportionment of the indebtedness and assets on the setting 
off of such township. Inhabitants of Lodi Tp. v. Hackensack Improve- 
ment Commission. (Mr. Ernest Koester for complainant. Mr. John A. 
Bell for defendant, borough of Lodi. Mr. L. A. Campbell for defendant, 
borough of Hasbrouch Heights. Mr. C. W. Berdan for defendant, bor- 
ough of Little Ferry). Opinion by STEVENS, V. C., June 28, 1900. 





Attorney ¢ } a bill rendered by 
an attorney for prosecuting a suit for his client is not only fraudulently 
untrue as to its items for services not rendered, but inflated throughout 
by charges beyond what the services were worth, and, with the retainer 
paid by his client, amounts to more than the sum recovered of defendant, 
it is within the rule that if the behavior of the attorney towards his client 
is dishonest, oppressive or illegal, and shows a fraudulent intent, the 
court may proceed summarily against him for his misconduct. 2. A 
failure by a client to object to his attorney’s bill for services until nine 
months after rendered is not unreasonable, where other attorneys em- 
ployed by the client had been trying to see the attorney and secure a 
satisfactory explanation, and where the attorney could not have changed 
his position to his injury. Tate v. Field. (Mr. Jerome D. Gedney for 
petitioner). Opinion by PITNEY, V.C., June 30, 1900. 
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Partition—Evidence—Family settlement.—1. Where land which, on 
an amicable partition, fell to the share of a wife, was conveyed by the other 
heirs to the husband, a court of equity can entertain an action to correct 
the mistake, and partition the lands as property of the wife. 2. Where 
land which, on an amicable partition, fell to the share of a wife, was con- 
veyed by the other heirs to the husband, which act was unquestioned for 
over forty-five years, and until after the death of both husband and wife, 
the latter having survived her husband over thirty years, and no evidence 
of mistake is given, it will be presumed that the transaction was a family 
settlement, in which the conveyance of a wife’s share to her husband will 
not raise a resulting trust. Schellinger v. Selover. (Mr. S. H. Richards 
and Mr. Thomas E. French for complainants. Mr. J. B. Hoffman for 
defendants). Opinion by GREY, V. C., August 3, 1900. 


Corporations—Agent—Notice of limitation—Ratification—1. The 
board of directors of defendant, a corporation organized for the purpose, 
inter alia, of buying and selling stocks, formally authorized a committee 
to accept any offers for certain stock which they deemed best for the com- 
pany, and to make such arrangements with reference thereto as they 
might be advised were necessary for the delivery of the stock and pay- 
ment therefor; all such agreements to be subject to ratification by the 
stockholders. The committee gave complainant a written option to pur- 
chase, which said nothing about ratification by the stockholders. Held, 
that the sale must be ratified by the stockholders before becoming binding 
on the company, since the directors had seen fit to make that a condition 
of the sale, though they need not have done so. 2. Defendant’s board 
of directors appointed a committee to sell certain stock, and to make 
arrangements for delivery and payment therefor. subject to the ratification 
of the stockholders. The committee gave complainant a written option, 
which stated they were acting on behalf of, and by the written consent of, 
the board of directors, but made no mention of the necessity for ratifica- 
tion by the stockholders. Held, that the agency of the committee was 
special, and complainant was chargeable with notice of its extent, since 
his option expressly stated that they were acting under written authority. 
3. Defendant’s board of directors appointed, by formal resolution, a com- 
mittee to negotiate the sale of certain stock, subject to ratification by the 
stockholders. The committee gave complainant an option in writing, 
which said nothing of ratification. The minutes of the directors’ meeting 
to which the committee reported showed that the action of the committee 
was discussed, but no action taken. No copy of the option was produced 
at the meeting, and there was little evidence that the terms of the option 
were accurately stated to the meeting, or that the omission of ratification 
was pointed out. Immediately after the meeting, several directors pre- 
pared a call for a steckholders’ meeting, to ratify the sale. Held, that 
there was not a waiver by the directors of the ratification required by the 
resolution authorizing the committee to sell. Kelsey v. New England St: 
Ry. Co. (Mr. Flavei McGee and Mr. Morgan for complainant. Mr. 
William Corbin for defendant). Opinion by STEVENS, V. C., August 
3, 1900. 
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. (Abstracts of Recent Opinions). 

Contracts—Restraint of trade—Damages.—1. Where an agreement 
recited that the parties had been engaged in the coal business in a certain 
township, and that defendant, for a valuable consideration, transferred 
his interest to plaintiff, and covenanted to aid him in every way, except 
financially, for five years, and that he would not enter the coal business 
for five years, the agreement not to enter the business is to be construed 
as referring to that township alone, since the balance of the contract was 
with reference to that place. 2. Where defendant sold his interest in a 
coal business in a certain township, and agreed not to enter such busi- 
ness in that township for five years, the question whether or not the con- 
tract is in restraint of trade is one to be decided on trial, and was not 
ground for demurrer to a petition alleging that defendant had again en- 
gaged in the business. 3. Under the practice act, requiring that a writ- 
ing annexed to a pleading, in order to be made a part thereof; must be 
referred to in the pleading as annexed for that purpose, reference to a 
writing annexed as “said indenture, reference thereto being had that it 
may more fully and at large appear,” was insufficient. 4. An agreement 
whereby the defendant and another covenanted that they would assist 
plaintiff in a coal business which they transferred to him, and would not 
enter the coal business for five years, and for the performance whereof 
they bound themselves jointly and severally, was several as to those acts 
to be done by either party, and, defendant having entered the business 
again, suit was properly brought against him alone. 5. A declaration 
alleging a contract in due form, with a proper allegation of breach, and 
with an ad damnum clause, was not demurrable on the grounds that, as 
the contract contained a stipulation for liquidated damages, the declara- 
tion was uncertain in not informing defendant whether he must defend 
action for liquidated or proven damages, the question of what damages 
were recoverable being a question for trial. Melick v. Foster. (Mr. 
Mahlon Pitney for plaintiffs. Mr. Charlton A. Reed for defendant). Ar- 
gued before the Chief Justice and Depue, Van Syckel and Lippincott, JJ. 
Opinion by DEPUE, J., February 26, 1900. 


Municipal officers—Compensation—Constitutional law.—1. The act 
of 1884 (page 161), authorizing the city to agree with any city officer for 
a salary less than that fixed by law, is constitutional. 2. The plaintiff 
having been elected as city surveyor, and having made an agreement 
under said act to serve as such city surveyor without compensation, and 
having been re-elected from time to time for six years, it would be a fraud 
upon the city to permit him to recover the salary which is provided by 
law in the absence of any agreement, and this court will not lend its aid 
to a consummation of the fraud. Tice v. Mayor, Etc., of City of New 
Brunswick. (Mr. Freeman Woodbridge for plaintiff. Mr. Frederick 
Weigel and Mr. Alan H. Strong for defendant). Argued before the Chief 
Justice and Depue, Van Syckel and Lippincott, JJ. Opinion by VAN 
SYCKEL, J., February 26, 1900. 


Trial—Evidence to jury—Harmless error.—In an action for rent, de- 
fendant offered two receipts to show payments of rent for months subse- 
















—w ee Ve eS. UPC]. CU 














NEW JERSEY SUPREME COURT. 277 





quent to the term for which the action was brought. One receipt did not 
show that it was for rent, and was excluded, and the other was admitted, 
but, in sending the papers to the jury, by mistake the receipt excluded was 
sent and the other was retained. Held, that, as the receipts were only 
inferential evidence of the debt, and did not affect the amount, the mis- 
take was without injury. Nordsick v. Baxter. (Mr. Marshall Van Win- 
kle for plaintiff. Mr. Thomas Anderson for defendant). Argued before 
Magie, C. J., and Depue, Van Syckel and Lippincott. PER CURIAM, 


February 26, 1900. 


Action on guaranty—Pleading.—A declaration in a suit on a guar- 
anty which alleged that the promise was made to a third party, who was 
“the agent of plaintiff,” but did not aver that it became in law a contract 
with plaintiff, was insufficient on demurrer. Bloomington Min. Co. v. 
Searles. (Messrs. Vail & Ward for plaintiff. Mr. John R. Hardin for 
defendants). Argued before the Chief Justice and Depue, Van Syckel 
and Lippincott, JJ. PER CURIAM, February 26, 1900. 


Negligence—Excavation in street-—Damages.—1. When the work 
of the construction, repair or alteration of a street railway track in the 
streets of a city is authorized by law, and excavations are made in such 
work, which are to be kept open at night, the duty is incumbent upon 
those in the performance of the work under a contract with the street 
railway company to exercise reasonable care to guard such excavation to 
protect those in the use of the streets from injury from such excavations. 
2. In order to be reasonable, the degree of care must be a high one, 
because those who are in the use of the street have the right to assume, 
unless their attention has been attracted to the danger, that the street is 
free from such excavations. 3. Such persons as are in the use of the 
highway or street are bound to the exercise of only ordinary care to avoid 
injury from such excavations. 4. The question of whether the defendant, 
in an action for injuries received by falling or driving into such excava- 
tions, has exercised reasonable ‘care in guarding, signaling, screening or 
fencing such excavations, when the facts are in dispute, or where infer- 
ences may be reasonably drawn either in favor of or against the exercise 
of such care, is one for the jury, as well as the question of whether the 
plaintiff under such circumstances is guilty of contributory negligence. 
5. When the fact of injury, and the extent thereof, are in dispute, the jury, 
as a matter of fact, must determine the injuries and condition of the in- 
jured plaintiff, and determine whether the injury is the proximate result 
of the accident, and apply the principle of compensation, and fix the dam- 
ages under the proof, and, if the amount be not the product of bias, feeling 
or prejudice, or excessive, the verdict will not be set aside. Fox et ux. v. 
William Wharton, jr.. & Co. (Mr. Howard Carrow for plaintiffs. Mr. 
J. H. Gaskill for defendant). Argued before Magie, C. J., and Van 
Syckel, Garrison and Lippincott, JJ. Opinion by LIPPINCOTT, J., 
February 26, 1900. 


Taxation—Exemptions.—The fact that the profits of a commercial 
business are devoted to charity does not make the business itself a char- 
itable one; nor is the place where the business is carried on, for that 
reason, used for charitable purposes. State (Sisters of Peace, Prose- 
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cutcrs) v. Westervelt, Collector. (Mr. Charles J. Roe for prosecutors. 
Mr. William M. Sueffert for defendant). Argued before Dixon, Gum- 
r.2re and Ludlow, JJ. Opinion by GUMMERE, J., February 26, 1900. 


Drainage—Incorporated township—Contracts.—Under the pro- 
vasions of the act entitled “An act to provide for sewage and drainage in 
incorporated townships in which there is a public water supply,” passed 
April 14, 1890 (3 Gen. St., p. 3,653), as amended by an amendatory act ap- 
proved April 17, 1891 (3 Gen. St., p. 3,657), the township committee of 
any incorporated township, in which a supply of water for public or 
domestic use is furnished from water works, were granted, among other 
things, power to cause to be made surveys, plans and estimates by com- 
petent engineers and mechanics sufficient to demonstrate the practicability 
of an efficient system of sewage or drainage, or both, for such township. 
In contracting for the plans under these provisions, the township com- 
mittee are the agents of the municipality, and the contract bound the 
township. Brush v. Inhabitants of Union Township. (Mr. Edwin A. 
S. Lewis for plaintiff. Mr. Augustus A. Rich for defendant). Argued 
before Magie, C. J., and Depue, Van Syckel and Lippincott, JJ. Opinion 
by MAGIE, C. J., February 26, 1900. 





Street Railroad—Injury to passenger—Contributory negligence.— 
There was evidence from which the jury might infer that plaintiff, a pas- 
senger on a trolley car, had notified the conductor of his desire to alight; 
that the car had slowed down; that the passenger had got upon the run 
board, in preparation to alight; that the car then increased its speed, and 
that the passenger, in endeavoring to again signal the conductor, leaned 
over so far that his head was brought in contact with the handle of the 
door of a milk wagon proceeding in the same direction with the car; and 
that he thus received the injuries for which he brought suit. 1. Quaere: 
Whether, in respect to dangers ab extra, not created by the carrier, nor 
the result of the construction or operation of its road, it is per se negli- 
gence in the passenger to take a position on the run board of a car. 2. 
Held, that on taking such a position the passenger was under a duty to 
use his powers of observation, and observe and avoid dangers ab extra, 
and that the evidence that he leaned over so far as to be carried against a 
passing vehicle, which he did not observe, and which, if he had used ob- 
servation, he could have observed and avoided, established his negligence 
contributing to his injury. Flynn v. Consolidated Traction Co. (Mr. 
Thomas F, Noonan, jr., for plaintiff. Messrs. Vredenburgh & Garretson 
for defendant). Argued before Magie, C. J., and Depue, Van Syckel and 
Lippincott, JJ. Opinion by MAGIE, C. J., February 26, 1900. 


Constitutional law—Special act—Title of act-—Towns—Public build- 
ings.—1. An act regulating internal affairs of townships is not special 
because limited to townships. 2. The title of the act of March 1, 1886 (3 
Gen. St., p. 3,646), constitutionally expresses the object of the law. 3. 
The title of a public statute may properly be used to denote the law em- 
bodied in the statute as modified by its amendments and supplements. 4. 
The act of March 1, 1886 (3 Gen. St., p. 3,646), does not require the inhab- 
itants of townships to determine how much money the township com- 
mittee shall expend in securing a building for township purposes. State 
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(Drew, Prosecutor) v. West Orange Township. (Messrs. Coult & Howell 
for prosecutors. Mr. W. Read Howe for defendant). Argued before 
Gummere, Ludlow and Dixon, JJ. Opinion by DIXON, February 26, 
1900. 


Land—Dedication—Public use—Acceptance.—1. Where the owner 
had dedicated land to the public use whenever the municipal authorities 
should choose to so use it, the dedication was irrevocable, and it was 
unnecessary for the city to prove a user or formal acceptance. 2. The 
bringing of an action by a city to obtain possession of land dedicated to 
public use whenever the municipal authorities should choose to so use it 
was a sufficient acceptance. Mayor, Etc., of Atlantic City v. Groff. 
(Messrs. Godfrey & Godfrey for plaintiff in error. Mr. Robert E. Steph- 
any for defendant in error). Argued before Magie, C. J.,and Depue, Van 
Syckel and Lippincott, JJ. PER CURIAM, February 26, 1900. 


Evidence—Parol authority of agent.—Parol testimony of an agent 
that he had authority to issue a license to cut wood on his principal’s 
land should not be admitted where it appears that the agent’s authority 
is in writing, and the writing is in existence, and can be produced. Emery 
v. King. (Mr. George A. Vroom for plaintiff in error. Mr. Joseph H. 
Gaskill for defendant in error). Argued before Magie, C. J., and Depue, 
Van Syckel and Lippincott, JJ. PER CURIAM, February 26, 1900. 


Taxation—Corporations—Mistake in assessment.—1. A corporation 
will be relieved from the payment of taxes on property assessed to it 
where the property so assessed was conveyed by the corporation to a 
municipality prior to the making of the assessment. 2. Where a cor- 
poration is assessed for taxation upon certain property, consisting of pipe 
lines or conduits at a given rate per mile, and the taxing authorities, by 
mistake, estimate the length of the line for taxation to be longer than it 
really is, the corporation will be relieved from the payment of taxes 
assessed on the excess length. State (East River Water Co., Prosecutor) 
v. Roat, Collector. Same v. Sherman, Collector. Same v. Van Houten, 
Collector. (Mr. James G. Blauvelt for prosecutor. Mr. Eugene Emley 
for defendants). Argued before Depue, Gummere and Ludlow, JJ. 
PER CURIAM, February 27, 1900. 


Taxation—Sale of property before tevy.—Where the owner of a pipe 
line sold one-half of it prior to the levy of taxes for a certain year, the 
assessment on the part disposed of was excessive, and should be remitted. 
State (East Jersey Water Co., Prosecutor) v. Lawson, Collector. (Mr. 
James G. Blauvelt for prosecutor. Mr. Eugene Emley for defendant). 
Argued before Depue, Gummere and Ludlow, JJ. PER CURIAM, Feb- 
ruary 27, 1900. 


Quo warranto—Title to office—Oath of office—1. Under the act of 
May 9, 1884 (2 Gen. St., p. 2,633), giving to any one who believes him- 
self to be entitled to an office held by another the right to file an informa- 
tion in the nature of quo warranto, and providing the procedure in such 
cases, the very rights of both parties, relator and respondent, are drawn 
into question. 2. The respondent in such proceeding, under the statute 
of 1884, can, by an appropriate pleading, challenge the right of the 
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relator to the possession and enjoyment of the office, and, if it appear that 
the relator has no such right at the time of the filing of the information, 
judgment will pass for the respondent, irrespective of his title. If the 
title of the relator is bad, the information fails without an inquiry into 
the title of the respondent; the proceeding being in the nature of a private 
controversy in relation to the incumbency of the office, and not for the 
benefit of the public. 3. Whenever certain acts shall be done by a person 
elected or appointed to an office, such as giving a bond or taking an oath 
of office, before he shall enter upon the possession of the office under his 
election or appointment, such acts become a condition precedent to the 
complete investiture of his office, and such acts must be performed by 
him in the manner required by law before he can file an information in the 
nature of a quo warranto to obtain the possession and enjoyment of the 
office. 4. Under section 2 of the act entitled “A further supplement to 
an act entitled ‘An act to incorporate the board of chosen freeholders of 
the respective counties of this state, approved April sixteenth, one thou- 
sand eight hundred and forty-six,” which further supplement was ap- 
proved May 25, 1894 (P. L. 1894, p. 529), which requires a certain oath 
of office to be taken by the chosen freeholder before he enters upon the 
duties of his office, it becomes necessary that such oath shall be taken, 
subscribed and filed as directed in such act before he is entitled to enter 
upon and discharge the duties of such office, and before he can take his 
seat in such board: He cannot file an information in the nature of quo 
warranto to obtain the possession and enjoyment of such office before he 
takes, subscribes and files such oath of office. State ex rel. Manahan v. 
Watts. (Mr. Alan H. Strong for relator. Mr. A. B. Schenck for re- 
spondent). Argued before Magie, C. J., and Depue, Van Syckel and Lip- 
pincott, JJ. Opinion by LIPPINCOTT, J., March 5, 1900. 


Turnpike roads—Opening gates.—Proceedings against the Tinton- 
falls Turnpike Company to compel the keeping open of its gates because 
its road is out of repair must conform to the act relating to turnpike com- 
panies, approved February 24, 1882, and its supplement, approved March 
23,1892. Tintonfalls Turnpike Company v. Hance. (Mr. Robert Allen, 
jr., for prosecutor). Argued before Ludlow, Collins and Dixon, JJ. 
Opinion by DIXON, J., March 19, 1900. 


District courts—Jurisdiction—Summons—Return.—The revised act 
concerning district courts (P. L. 1898, p. 556) includes the following pro- 
visions: “Sec. 35. District courts shall have jurisdiction over actions by 
or against boards of chosen freeholders, quasi domestic, and municipal 
corporations equally with natural persons.” “Sec. 44. The first process 
to compel an appearance except as in this act otherwise specially provided 
shall bea summons. * * * Sec. 45. Thesummons * * *_ shall 
specify a certain time and place not less than five nor more than fifteen 
days from the date of such process and shall be served at least five days 
before the time of appeararre mentioned therein. * * *” “Sec. 47. 

* * * If the defendaiw ve a board of chosen freeholders the sum- 
mons shall be served by leaving the same with the director of the board 
or clerk thereof, at least thirty days before the time of appearance men- 
tioned therein.” Held, that Sections 45 and 47 must be construed together, 

















- oc 


a oe See fe ee 








NEW JERSEY SUPREME COURT. 281 


and that therefore the limit of fifteen days for the return of process is not 
applicable to actions against boards of chosen freeholders. State ex rel. 
Londrigan v. McNally, Director. (Mr. Leon Abbett for relator. Mr. 
John Griffin for respondents). Argued before Dixon, Ludlow and Col- 
lins, JJ. Opinion by COLLINS, J., June 11, 1900. 


Promissory notes—Consideration—Question for jury.—When, in a 
suit on notes, defendant claimed that the consideration had failed, and 
plaintiff claimed that it had not, and there was evidence in support of both 
contentions, it was error to direct a verdict for plaintiff. Stone v. Somers. 
(Mr. Clarence L. Cole for plaintiff. Mr. Charles C. Babcock and Mr. 
William I. Garrison for defendant). Argued before Depue, C. J., and 
Van Syckel and Gummere, JJ. PER CURIAM, June 11, 1900. 





Contract—Validity—Law of forum.—A contract, valid elsewhere, 
will not be enforced by the courts of this state, if it is condemned by 
positive law, or is inconsistent with the public policy of the state as declared 
by the legislature. Thompson v. Taylor. (Mr. R. P. Wortendyke for 
plaintiff. Mr. George W. Betts, jr., for defendants). Argued before 
Depue, C. J., and Van Syckel and Gummere, JJ. Opinion by GUM- 
MERE, J., June 11, 1900. 


City improvements—Assessments—Estoppel.—lIf a city has legisla- 
tive authority to make a public improvement which is beneficial to private 
property, and to levy an assessment therefor on the property benefited, 
and the owners of the property benefited have permitted such an improve- 
ment to be completed in pursuance of proceedings not in conformity with 
the requirements of law, without invoking the aid of legal process, an 
assessment may be levied, notwithstanding the illegality of the proceed- 
ings, by virtue of the statute approved March 15, 1898 (P. L. 1898, p. 80). 
Tate (Lord, Prosecutor) v. Mayor, Etc., of City of Bayonne. (Mr. De- 
Witt Van Buskirk for prosecutor. .Mr. James Benny for defendant). 
Argued before Ludlow, Collins and Dixon, JJ. Opinion by DIXON, J., 
June 11, 1900. 


Work and labor—Compensation.—In a suit for work done on seventy 
alarms, it was error in the trial court to refuse to charge, as requested by 
the defendant, that the plaintiff could not recover if the jury found that 
the contract was that the defendant was to pay for the alarms when fin- 
ished, and if they also found that the alarms were not finished. Fritts v. 
Husbands. (Mr. H. H. Voorhees for plaintiff in error. Mr. Howard 
Carrow for defendants in error). Argued before Depue, C. J., and Van 
Syckel and Gummere, JJ. Opinion by VAN SYCKEL, J., June 11, 1900. 


Power of attorney—Revocation—Pleading.—1. Defendant’s testator 
and others entered into an underwriters’ association, and united in select- 
ing one person as the agent of each to carry on the business. A deed or 
power of attorney was executed to plaintiff, as such agent, giving him 
the entire control of the business, subject to the revision of an advisory 
committee. Under the terms of this deed, each member was required to 
deposit a certain sum of money, and it was provided that, if at any time 
the amount standing to the credit of a member should be less than the 
amount of the deposit required of him, it should be his duty immediately 
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dictment are joined for offenses different, but not positively repugnant, 
and a general verdict of guilty is rendered, the correct practice is to sen- 
tence on the count containing the charge of the highest crime, but the 
sentence must not exceed that which may lawfully be imposed for such 
crime. State v. Dugan. (Mr. Joseph M. Noonan for plaintiff in error. 
Mr. James S. Erwin for the state). Argued before Depue, C. J., and Van 
Syckel and Gummere, JJ. Opinion by VAN SYCKEL, J., June 11, 
1900. 


to make good such deficiency. Held, that the sums deposited under the A 
terms of this agreement constituted a trust fund for the protection of the t 
insured, and hence the power of attorney executed to plaintiff was a power r 
coupled with an interest, and was not revoked by the death of defendant’s r 
testator, as to losses arising under policies issued “uring his lifetime. 2. t 
In an action against an executor, it is not necessary to allege in the declar- f 
ation that letters of administration have been issued under the will of } 
the deceased. 3. Compliance with a statute requiring the presentation 1 
of claims to an executor before suit is brought need not be alleged in the ( 
declaration, for failure to comply therewith would be matter of defense. 
Durbrow v. Eppens. (Mr. William E. Skinner for plaintiffs. Messrs. 
srinkerhoff & Fielder for defendants). Argued before the Chief Justice j 
and Van Syckel and Gummere, JJ. Opinion by DEPUE, C. J., June 
11, 1900, 
( 
Criminal law—General verdict—Sentence.—When counts in an in- 


False pretenses—Indictment—Limitations—Under Cr. Proc. Act, 
Section 130 (Gen. St., p. 1,146), requiring indictments for criminal offenses 
not punishable with death to be found within two years of the time the 
offense was committed, an indictment for obtaining money by false pre- 
tenses is sufficient where the money was obtained within two years of the 
finding of the indictment, though the false pretenses were made more than 
two years prior thereto. State v. Riley. (Mr. James A. Gordon for 
plaintiff in error. Mr. James S. Erwin for the state). Argued before 
Depue, C. J., and Van Syckel and Gummere, JJ. PER CURIAM, June 
11, 1900. 





Attorney—Disbarment—Criminal offense-—Where alleged miscon- 
duct involves a criminal offense, the court will not disbar an attorney 
in advance of a conviction, unless the evidence against him is clear and 
convincing. In re Noonan. (Mr. S. H. Grey, Atty. Gen., for the rule. 
Mr. Thomas F. Noonan, jr., for respondent Joseph M. Noonan. Mr. 
Alexander Simpson in pro. per.) Argued before Dixon, Ludlow and 
Collins, JJ. Opinion by COLLINS, J., June 11, 1900. 


Foreign corporations—Service of process.—1. Section 88 of the cor- 
poration act, declaring that, in all personal actions brought against for- 
eign corporations, process may be served upon any officer, director, 
agent, clerk or engineer of the corporation, must be construed in the 
light of the constitutional principle that only by due process of law can 
courts acquire jurisdiction over parties; and consequently the persons on 
whom service can legally be made are only such as may be reasonably 
supposed to represent the corporation in the litigation contemplated. 2. 
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A person employed by the defendant as engineer on its steamboat used in 
transporting cars between Jersey City and the Harlem River does not rep- 


‘resent the defendant in such sense as to legalize service on him of a sum- 


mons in an action brought against the defendant to recover compensa- 
tion for injuries sustained by the plaintiff in being ejected from the de- 
fendant’s train running between New Haven and New York. Carroll v. 
New York, N. H. & H. R. Co. (Messrs. Corbin & Corbin for the 
motion. Mr. Allan L. McDermott opposed). Argued before Ludlow, 
Collins and Dixon, JJ. Opinion by DIXON, J., June 11, 1900. 


Directing verdict—Capacity of infant—Imputed negligence.—1. A 
jury should not be controlled in its action, except when the testimony will 
support no other verdict than that which is directed. 2. The capacity of 
a child between four and five years of age to care for its own safety is a 
question for the jury, and not for the court. 3%. A child who, by reason 
of its mental capacity, is non sui juris, is not to be charged with the negli- 
gence of the person in whose custody it is. Markey v. Consolidated 
Traction Co. (Mr. Jarvis N. Atkinson and Mr. Joseph Coult for plaintiff 
in error. Mr. Samuel Kalisch for defendant in error). Argued before 
Depue, C. J., and Van Syckel and Gummere, JJ. Opinion by GUM- 
MERE, J., June 11, 1900. 


Discovery—Pleading—Filing interrogatories.—1. Interrogatories 
presented under Section 155 of the practice act should relate to the case 
of the party presenting them, and not be used for the mere purpose of 
prying into the case of his adversary. 2. Interrogatories, under that 
section, cannot lawfully demand from a corporate opponent inspection or 
copy of books, papers or documents in the possession or under the con- 
trol of the corporation; but patent and unmistakable facts, to be gathered 
from such writings—as, for example, the date and amount of a draft— 
may legally be demanded under that section. 3. Interrogatories, under 
that section, presented to a corporate adversary, should not ordinarily 
extend beyond corporate transactions—transactions which must have 
been conducted by some corporate agent on behalf of the corporation, 
and of which, therefore, the agent must have original, not simply deriva- 
tive, knowledge. Wolters v. Fidelity Trust Co. (two cases). (Mr. Oscar 
Keen and Mr. R. V. Lindabury for plaintiffs. Mr. T. N. McCarter and 
Mr. T. N. McCarter, jr., for defendant). Argued before Ludlow, Collins 
and Dixon, JJ. Opinion by DIXON, J., June 11, 1900. 


Taxation—National bank stock.—1. Under the statutes of this state, 
the tax levied on account of the shares of stock in national banks held by 
nonresidents is not imposed upon the banks—it is imposed upon the 
shares, being assessed in form only to the banks, which are required to 
pay the tax only out of dividends declared on the stock; and these statutes 
are in accord with the act of congress permitting the states to tax such 
shares. 2. Whether, under our law for the taxation of national bank 
stock, that stock is assessed at a greater rate than other moneyed capital 
in the hands of individual citizens of the state, in violation of the act of 
congress permitting the states to tax such stock, is a question of fact, 
to be decided in each case by the evidence respecting the taxes assessed 
in the particular district wherein the stock is taxed; and, in all cases 
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where discrimination against national bank stock appears, our laws afford 
ample remedy, by application to the commissioners of appeal and the state 
board of taxation, and by certiorari to this court. 3. Our statutes for 
the taxation of shares oi stock in banks do not violate that provision of 
the state constitution which requires property to be assessed for taxes 
under general laws and by uniform rules. 4. In ascertaining the true 
value of the shares of bank stock for the purpose of taxation, our laws do 
not require that the non-taxable property of the banks should be deducted 
from their assets. 5. Section 34 of the bank act of March 24, 1889, by 
exempting from taxation all the real and personal property of banks, has 
done away with the reason of the decision in Bank v. Williams, 32 Atl. 
745, 58 N. J. Law 45, to the effect that the value of their real estate 
should not be computed in estimating the assessable value of their stock 
held by individuals. Mechanics’ Nat. Bank of Trenton v. Baker. (Mr. 
William M. Lanning for prosecutor. Mr. John Rellstab for defendants). 
Argued before Ludlow, Collins and Dixon, JJ. Opinion by DIXON, J., 
June 11, 1900. 


MISCELLANY. 
AMENDMEN ''S TO THEJUDICIARY | terest in this matter during my leg- 


ARS ve She CUP ere eee. | igdetive career, and hope next win- 


We have the permission of the | ter to renew the movement for an 
Hon. William M. Johnson to pub- | amendment to the constitution, as 
lish the following letter, addressed | it is now permissible for us to take 
to Mr. Jacob Weart, covering his | that course, a sufficient period hav- 
statements in relation to the amend- , ing elapsed since the last amend- 
ment of the constitution, in his last | ment was submitted. Your sug- 
paper, upon Chancellor Oliver S. | gestions express the exact situation, 
Halsted, published in the August | and no changes in the constitution 
number of the Law Journal. The | should be attempted, other than 
suggestions of Mr. Johnson are | those you propose.” 
timely and will receive attention — — 
now. TRUSTS AND COMBINATIONS. 


“T cannot but express my appre- | Editor of the New Jersey Law Journal. 
ciation of the valuable work which Sir: In your “Editorial Notes,” 
you have been doing, in rescuing | of the August number, upon 
from oblivion the many historical | “Trusts and Combinations,” vou 
facts relating to the older members truly remark that ‘“‘Neither party 
of the New Jersey Bar. [am very | offers any definite plan for remedy- 
glad that you have written this | ing the evils which both deplore.” 
series in the New Jersey Law Jour- | This lack of offers of remedy seems 
nal, which I find of much interest, | to be general. The conferences 
and hope you will continue with | on this subject which took place 
these reminiscences. within the past year exhibited a 

“I quite agree with your remarks | similar dearth. It is necessary, in 
in the August number of the Law | looking for such a remedy as shall 
Journal, relating to the amendment | protect the public against the 
of the Judicial Article of the con- | trusts, to consider that the high 
stitution. I have taken a great in- | competition which obtained, imme- 
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diately preceding our present trust 
era, had the effect of driving out the 
smaller establishments, in industrial 
production and distribution, until 
conditions arose in which the larger 
establishinents were engaged in a 
losing contest, and the smaller of 
them continued to fall by the way. 
The remaining large _ establislh- 
ments were met by the alternative 
of failure or combination. They 
saw that by combining and reduc- 
ing the number of establishments, 
and thus reducing expenses for 
management, superintendence, ac- 
counts and collections, and by cut- 
ting off in many instances expenses 
wholly competitive in their nature, 
such as soliciting trade, they could 
survive. (Combinations, therefore, 
have evolved out of, and are the 
result of, changed competitive con- 
ditions and of force of circum- 
stances in many cases not relished. 
Establishments that had no love for 
one another, and would have pre- 
ferred to stay apart, have been forc- 
ed together by motives of self- 
preservation. 

These changes in the industrial 
field, the large fish driving away 
and eating up the smaller fish, and 
the consequent combinations, have 
been looked upon by many econo- 
mists as indicating the end of the 
age of competition. That view 
cannot be adopted. Prosperity, 
changes in consumption and new 
conditions may, in many cases, lead 
the combined establishments to 
separate, and again go into com- 
petition. Most probably, however, 
competition will be not ended, but 
changed from that of the old forms 
to that of the new; that is to say, to 
a competition between large estab- 
lishments. The exhibition of a 
large establishment, combined of all 
former establishments in its line, 
making large profits, not by high 






| prices, but by adding to its principal 
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production the production in whole 
or in part of its raw material, and 
the distribution and sale of its own 
products, is conducive to the entry 
of other like large establishments 
into the same field. The effort of 
the large establishment, combined 
of former establishments in its line, 
to prevent the entry of other like 
concerns into the same field, is the 
evil of the trusts. The remedy for 
the trusts, therefore, lies, first, in 
such legislation as shall and will 
promote, in competition with large 
concerns known as trusts and com- 
binations, other large and able con- 
cerns; and, secondly, in such leg- 
islation and procedure thereunder 
as shall punish with severe penal- 
ties any acts of or by trusts and 
combinations, in. suppression or 


| prevention of other concerns enter- 





ing into competition with them. 
The natural person has such 
right of complete individuality and 
of the exercise of liberty as shall not 
interfere with the like individuality 
and liberty of other natural per- 
sons; and the corporate person has 
such complete right of individuality 
and liberty as shall not interfere 
with the like individuality and 
liberty of other persons, corporate 
and natural. It would be futile to 
attempt to put a limit to the size, 
scope or capital of a producing or 
distributing concern by legislative 
enactment. In the struggle for 
existence, the large concerns only 
can survive. They are fittest, and 
will survive and persist, any legisla- 
tive mandate to the contrary not- 
withstanding. The attempt to hold 
in check the scope, or to limit the 
amount, of capital of industrial con- 
cerns would be attempting to limit 
what is good instead of destroying 
what is evil. A concern is not evil 
so long as it produces and distrib- 
utes all within its line, solely in 





286 


obedience to the constant behest of 
society for, and the growing ten- 
dency towards, lower prices and 
cheaper consumption. Such acon- 
cern becomes evil when, however 
cheap its prices, it prevents other 
capital from launching enterprises 
for the same purposes. Let the 
legislature deal with the evil. 

The remedy as between the trusts 
and their stockholders is another 
story. 

H. A. D. 
tamden, N. J., August 18, 1900. 


STATE NOTES. 


Hon. David O. Watkins, of 
Woodbury, whose portrait appear- 
ed in the June Law Journal, was 
married in that city on the 28th of 
July to Miss L. M. Andrews. 

Messrs. Hartshorne, Insley & 
Leake, of Jersey City, announce the 
formation of a partnership, from 
the 1st of August, their offices to 
continue at 289 Washington street. 

Mr. J. A. MacLauchlan, known 
as “the veteran stenographer” of 
New Jersey, died at his home in 
Metuchen, August 21st, at the age 
of sixty-six, having been born in 
Canada, April 3, 1834. He was for- 
merly the official court stenograph- 
er of Middlesex county. At the 
time of his death he was the official 
court stenographer of Hudson and 
Essex county circuit. He has also 
been an active newspaper editor and 
correspondent. 





HOW JUSTICE WAS TEMPERED. 


Tact in the management of your 
judge is a great thing. A certain 
well known British treasury coun- 
sel was driving over Blackfriars 
bridge one day on his way to Sur- 
rey sessions. Noticing Sir Peter 
Edlin trudging along in the mud 
and rain, he instantly stopped his 
hansom and offered the judge a 


| The 
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“lif.” It was accepted, and the pair 


| proceeded to Newington in great 


| amity. 


| ly refused. 


Arriving, the learned coun- 
sel hurried in, as he had an import- 
ant application to make on the sit- 
ting court. To his horror and sur- 
prise, the said application was curt- 
He was dumbfounded 
at the sudden change in the de- 


meanor of the judge until the 
usher in a husky whisper said: 
“Do you know what you've 


done?” 

“No! What is it?” 

“Why, you ran in and left the 
judge to pay for your cab.” 


FEARED FAMILY FAVOR. 


A prolix and pompous Missouri 
lawyer, defending an ebony negro, 
was selecting a jury of white men. 
He had asked numberless needless 


| questions, when the judge said: 





“Come, now, Mr. C , you will 
be examining the jurors’ teeth next. 
Hurry along. Let’s get through 
with this nonsense.” “Well,” said 
the lawyer, “just one more general 
question. Are any of you in any 
way related to the defendant at the 


| bar?” 


PORTRAITS FOR STATE HOUSE. 


Custodian John H. Bonnell, of 
the State House, Trenton, has re- 
ceived a handsome portrait of the 
late Attorney General Robert Gil- 
christ, which will be added to the 
collection of portraits in the capitol. 
likeness was presented by 





| members of the family and friends. 





The portrait is a very fine one, 
and was painted by Henry Harri- 
son, of Jersey City, who has already 
a dozen portraits of distinguished 
Jerseymen in the State House. 
Mr. Harrison is now at work on a 
large portrait of the late Chancel- 
lor Alexander T. McGill, which 
will go to the State House this fall. 
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MASTERS IN CHANCERY. 


For a number of years it has been 
the custom of the Court of Chanc- 
ery to make attorneys masters 
upon application to the Chancellor, 
accompanied by the recommenda- 
tion of a counsellor in good stand- 
ing. In the future, however, the 
rule will be that, except under spe- 
cial circumstances, only counsellors 
shall be eligible for such commis- 
sions. The only instance in which 
the Chancellor proposes to make 
an exception to the rule is where 
attorneys expect to practice in small 
communities, where there is no 
master. 

The Chancellor gives several rea- 
sons for having arrived at this de- 
cision, chief among which is that 
many of those admitted as attor- 
neys do not follow the legal profes- 
sion for any length of time. Asa 
consequence there are hundreds of 
masters in chancery who, while 
members of the Bar, are engaged 
in other pursuits. This the Chan- 
cellor does not deem to be’to the 
best interests of the court. Before 
issuing a commission he wishes to 
be satisfied that the recipient ex- 
pects to continue in the practice of 
his profession. 


Such a rule prevailed under 
Chancellor Zabriskie and was 
found to be quite satisfactory. The 


strict rule, however, was not fol- 
lowed by Chancellor Runyon, and 
under Chancellor McGill commis- 
sions were issued to almost any 
lawyer whose application was ac- 
companied by proper recommenda- 
tion. 





OBITUARIES. 
HON. WILLIAM D. DALY. 

The death of Congressman Wil- 
liam D. Daly, of Hoboken, occurred 
at Far Rockaway, Long Island, on 
July 31st, from apoplexy. He was 





| schools. 
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stricken very suddenly, and none 
of his family were with him when 
he died. 

Senator Daly was born in Jer- 
sey City, N. J., June 4, 1851, of 
Irish parentage, and always lived 
within the limits of Hudson coun- 
ty. His early. education was ac- 
quired in the Jersey City ‘public 
At the age of fourteen he 


| went to work in an iron foundry 


as an apprentice, and later he was 
employed in the foundry of the 
Erie Railroad Company. But the 
legal profession had always offered 
an attractive field to Mr. Daly, and 
in 1870 he entered the office of 
Blair & Ransom, in Jersey City, 
and was admitted to the New Jer- 
sey Bar at June term, 1874, and as 
counsellor at November term, 1892. 
He soon acquired a fine reputation 
as a criminal lawyer and as an 
authority upon constitutional and 


| municipal law affecting New Jersey. 


| of 1878 Mr. 


In the great Erie Railroad strike 
Daly appeared as 


| counsel for the arrested freight 


handlers and secured their acquit- 
tal. In 1887 he conducted the de- 
fense of the Cigarmakers’ Union 
in Jersey City, whose leaders were 
charged with conspiracy. In this 


| case also he succeeded in obtaining 





a verdict of acquittal. 

President Cleveland, during his 
first term, appointed Mr. Daly as- 
sistant United States district at- 
torney, and this office he held for 
three years, handing in his resig- 
nation to an incoming administra- 
tion. In 1888 he was made alter- 
nate delegate to the National Dem- 
ocratic convention at St. Louis, and 
again in 1892 was a delegate to the 
Chicago convention. In 1891 
he was urged to accept the 
nomination for member of the 
House of Assembly from the 
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Eighth District of Hudson county. | 
Elected by a large majority, he took 
his place on the floor of the House 
as the practical leader of his party. 
At the close of the session he was 
appointed judge of the Hoboken 
District court. This office he re- 
signed upon his election to the 
Senate in 1892, by a plurality of 
5,645, and was re-elected in 1895 
by a plurality of 4,559, proving his 
popularity in his native county. 
During the five years of his Sena- 
torial career he was at times the 
leader of his party on the floor of 
the Upper House; and during the 
same period was a delegate to and 
an officer of every county and state 
convention of the Democratic 
party. 

In 1896 Senator Daly was a dele- 
gate from this state to the Demo- 
cratic national convention in Chi- 
cago. 


During the campaign of that 
fall he rendered his party valuable 
service on the stump and also as a 


member of its State Committee. 
In 1898 he was a candidate for the 
Democratic nomination for gov- 
ernor of this state. _ 

Senator Daly was nominated and 
elected to Congress from the Sev- 
enth District of New Jersey by a 
plurality of 10,108 votes, the larg- 
est majority ever given a Congres- 
sional candidate in that district. 
His record was especially note- 
worthy for a new member. Con- 
gressman Daly was a delegate from 
New Jersey to the Democratic na- 
tional convention at Kansas City, 
and was a member of the important 
committee on platform, and distin- 
guished himself by several vigorous 
speeches in committee and on the | 
floor of the convention. He was 
preparing to take an active part in 
the political campaign this fall. 

He leaves a widow and an adopt- | 
ed son. 
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The funeral services were held in 
the First Presbyterian Church, in 
Hoboken, and afterwards the body 
of the dead Congressman was con- 
veyed to the New York Bay Ceme- 


| tery, at Jersey City, by different or- 


ganizations, where a Masonic ser- 
vice was conducted. The Hobo- 
ken service was largely attended, 
many prominent members of the 
Bar and well-known politicians be- 
ing present. 


MR. ELIAS F. MORROW. 


Mr. Elias F. Morrow died at his 
home in Newark on August 7th, 
from inflammation of the bowels. 
He was born fifty-eight years ago 
near Deckertown, N. J. He re- 
ceived his education in the public 
schools and at Mount Retirement 
Seminary, then a very popular edu- 
cational institution. He taught 
for two years in the Newton Col- 
legiate Institute, and then accepted 
a position in the Stamford Military 
Institute, Stamford, Conn. In 
1870 he began the study of law un- 
der Theodore Runyon, in whose 
office he remained as a practitioner 
until General Runyon was made 
Chancellor. He was admitted to 
the Bar of New Jersey at the June 
term, 1872, and as counsellor in 
1875. He has had his office at 802 
Broad street for many years. Mr. 
Morrow was well known as a re- 
ligious worker and in politics was 
a Prohibitionist. The funeral ser- 
vices were held on the 9th of 
August, and he was buried in 
Mount Pleasant Cemetery. He 
leaves one son, a senior at Prince- 
ton University. Four of his broth- 
ers, who survive him, are lawyers, 
two of them being ex-Judge Wil- 
liam H. Morrow, of Belvidere; 
James McClintock Morrow, . of 
Newark. 








